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Timothy O’Neil, a  Police Officer  with  Hillside, represented by Craig S. 

Gumpel, Esq., appea ls the discont inua t ion  of h is in ter im appoin tment  to the t it le of 

Police Sergeant . 

 

By way of ba ckground, the appellan t ’s name appeared on  the promot iona l list  

for  Police Sergeant  (PM2582H), Hillside, which  was promulga ted on  February 15, 

2007 and expired on  J une 2, 2010.
1
  Dur ing the life of the list , two cer t ifica t ions 

were issued, and the eligibles ranked first  th rough four th  were appoin ted in  August  

2007 and February 2008.  The appellan t  ranked fifth  on  th is list .  Rober t  Hach, a  

Police Sergeant  with  Hillside, was removed on  disciplina ry charges, effect ive 

October  22, 2009.  Hach filed a  t imely appea l of h is remova l with  the Civil Service 

Commission  (Commission), and the mat ter  was t ransmit ted to the Office of 

Administ ra t ive Law (OAL) for  a  hear ing on  November  9, 2009.  On J anuary 1, 2010, 

while Hach’s appea l was pending a t  the OAL, the appellan t  was assigned to work a s 

an  “Act ing” Police Sergeant .  According to the appellan t , he began receiving the 

“pay and other  emoluments of employment  as a  Sergeant” on or  about  J anuary 19, 

2010. 

 

By let ter  da ted May 28, 2010, the appellan t  previously pet it ioned the 

Commission  for  an  immedia te permanent  appoin tment  as a  Police Sergeant , 

effect ive J anuary 1, 2010.  By let ter  da ted J une 29, 2010, sta ff of the Division  of 

Mer it  System Pract ices and Labor  Rela t ions (MSPLR) advised tha t  N .J .A.C. 4A:4-

1.6(b)3 provides t ha t , when an  appoin t ing author ity makes an  appoin tment  to a  

specific t it le in  loca l service, an  in ter im appoin tment  sha ll be made where the 

posit ion/t it le is held by a  permanent  employee who has been  removed for  

disciplina ry reasons and is await ing final a dminist ra t ive act ion  by the Commission 

on  appea l.  Thus, sta ff advised tha t  the appellan t ’s appoin tment  should be recorded 

as an  in terim appoin tment , and he had demonst ra ted no ent it lement  to a  

permanent  appoin tment  as a  Police Sergeant . 

 

Subsequent ly, by let ter  da ted December  30, 2010, Rober t  B. Quin lan , Police 

Chief, not ified the appellan t  tha t  he was being returned to h is permanent  t it le of 

Police Officer , effect ive J anuary 4, 2011.  F inally, a t  it s meet ing on  J anuary 11, 

2012, the Commission  acknowledged the withdrawal of Hach’s appea l of h is 

remova l. 

                                            
1
 Alth ough  it  was or igina lly scheduled to expir e on  February 14, 2010, the subject  eligible list  was 

extended un t il the promulgat ion  of a  new eligible list .  S ee In  the Matter of Prom otional Lists for 

Public S afety T itles  (MSB, decided Apr il 7, 2004).  The Police Sergean t  (PM2677L), Hillside, eligible 

list  was promulga ted on  J une 3, 2010. 



 

In  the instan t  request , the appellan t  a rgues tha t  the Police Chief lacked the 

legal au thor ity to unila tera lly discont inue h is in ter im appoin tment  as a  Police 

Sergeant .  He contends tha t  Hillside is a  Mayor -Council form of government  under  

the Faulkner  Act .  S ee N .J .S .A. 40:69A-1, et seq.  As such , the appellan t  cla ims that  

the Police Chief only has the au thor ity to remove employees with  the consent  of the 

Mayor .  S ee N .J .S .A. 40:69A-43(d) (“Depar tment  heads  sha ll appoin t  subordina te 

officers and employees with in  their  respect ive depar tments and may, with  approva l 

of the mayor , remove such  employees, subject  to the provisions of Tit le 11A of the 

New J ersey Sta tu tes.”)  As such , the appellan t  main ta ins tha t  th e Police Chief could 

not  remove h im from his in ter im appoin tment  as a  Police Sergeant  without  the 

consent  of the Mayor .
2
 

 

In  response, the appoin t ing author ity, represented by Richard H. Bauch, 

Esq., a sser t s tha t , when it  init ia lly gave the appellan t  an  in ter im appoin tment  to 

the t it le of Police Sergeant , he was the h ighest  ranking eligible remain ing on  the 

Police Sergeant  (PM2582H) eligible list .  However , since he ranks 17
th
 on  the Police 

Sergeant  (PM2677L) eligible list , which  promulga ted on  J une 3, 2010 , it  opted to 

discont inue h is in ter im appoin tment  in  favor  of the first  ranked eligible on the 

current  list , Qiana  Brown.  With  regard to the appellan t ’s conten t ions regarding the 

Faulkner  Act , the appoin t ing author ity first  contends tha t  the Commission  la cks 

jur isdict ion  to en ter ta in  h is a rguments.  In  any event , the appoin t ing author ity 

a rgues tha t  the appellan t  was not  removed or  demoted from a  permanent  posit ion; 

thus, the Police Chief was au thor ized to discont inue the appellan t ’s in ter im 

appoin tment  a t  h is discret ion .  Moreover , the appoin t ing author ity avers tha t  the 

discont inua t ion  of an  in ter im appoin tment  is not  an  appea lable issue.  S ee In  the 

Matter of R ichard  Herrick , Docket  No. A-2590-06T1 (App. Div. J u ly 28, 2008); In  the 

Matter of Katherine Bergm ann (MSB, decided March  27, 2002), aff’d , Docket  No. A-

5665-01T5 (App. Div. December  1, 2004). 

 

 In  reply, the appellan t  poin ts out  tha t  he was not  removed from his in ter im 

posit ion  immedia tely upon promulga t ion  of the Police Sergeant  (PM2677L) eligible  

list ; ra ther , h is in ter im appoin tment  was discont inued approximately seven  months 

a fter  the promulga t ion  of tha t  list .  Addit iona lly, the appellan t  main ta ins tha t  the 

Commission  has repea tedly exercised jur isdict ion  over  simila r  Faulkner  Act  cla ims 

in  In  the Matter of T own of Harrison  Layoff (CSC decided Apr il 14, 2010).  Fina lly, 

the appellan t  request s tha t  the Police Sergeant  (PM2582H) eligible list  be revived 

in  order  tha t  the appoin t ing author ity may proper ly effectua te h is permanent  

appoin tment .  The appellan t  a sser t s tha t  Hach ret ired from his posit ion , effect ive 

October  1, 2011. 

                                            
2
 The appellan t  a lso con tends tha t , pur suan t  to N .J .A.C. 4A:4-1.6(f), th e appoin t ing au th or ity was 

required  to con t inu e h is in ter im  appoin tm en t  pending the disposit ion  of Hach’s appeal.  However , 

since Hach’s appeal has since been  disposed of, th is cla im has been  r endered moot  and will not  be 

addressed herein . 



 

CONCLUSION  

 

 N .J .A.C. 4A:4-1.6(b) provides, in ter alia, t ha t  an  in ter im appoin tment  sha ll 

be made where the posit ion  to be filled is held by a  permanent  employee who has 

been  removed for  disciplina ry reasons and is await ing a  fina l administ ra t ive act ion 

following an  appea l.  N .J .A.C. 4A:4-1.6(h) provides tha t , if a  complete eligible list  

exist s for  the t it le, the in ter im appoin tment  sha ll be made from tha t  list .   

 

 In  accordance with  the above regula tory provisions, th is agency previously 

recorded the appellant ’s in ter im appoin tment  to the t it le of Police Sergeant .  In  this 

regard, neither  pa r ty disputed tha t  the appellan t  had been  assigned to per form the 

dut ies of a  Police Sergeant  on  a  cont inuous basis from J anuary 1, 2010 unt il 

J anuary 4, 2011, pending the disposit ion  of Hach’s appea l of h is remova l.  In  the 

instan t  mat ter , the appellan t  essent ia lly contends tha t , once he received an  in ter im 

appoin tment , he is en t it led to a  permanent  appoin tment  upon disposit ion  of Hach’s 

appea l, and tha t  the Police Chief lacked the lawful au thor ity to discont inue tha t  

appoin tment . 

 

 In it ia lly, there is no provision  in  Civil Service law or  ru les which  ent it les an 

in ter im appoin tee to a  perma nent  appoin tment  a t  any t ime.  Simila rly, there is no 

provision  of Civil Service law or  ru les tha t  vest s an  in ter im appoin tee with  any 

proper ty in terest  in  t he t it le held on  an  in ter im basis.  S ee Herrick , supra; In  the 

Matter of Leon Daniels (CSC, decided December  3, 2008).  Thus, a s an  in ter im 

appoin tee, the appellan t  had no vested in terest  in  his cont inued in ter im 

appoin tment  or  any r ight  to a  permanent  appoin tment  a t  the end of the per iod of 

h is in ter im appoin tment .  In  shor t , an in ter im appoin tment  may be made and 

discont inued a t  the discret ion  of the appoin t ing author ity. 

 

With  regard to the Police Chief’s au thor ity to unila tera lly discont inue the 

appellan t ’s in ter im appoin tment , t he Commission  first  notes tha t  it  has the r ight  

and duty to in terpret  an d apply sta tu tes, including those outside the Civil Service 

Act , to resolve the dispute before it .  S ee Matter of Allen , 262 N .J . S uper. 438, 444 

(App. Div. 1993); In  the Matter of Edison  Cerezo, Police Officer, West N ew Y ork , 

Docket  No. A-4533-02T3 (App. Div. October 15, 2004); J ohn Kowaluk  v. T ownship of 

Middletown, Docket  No. A-4866-02T1 (App. Div., August  6, 2004); In  the Matter of 

Michael Giannetta  (MSB, decided May 23, 2000).  Com pare, In  the Matter of S ybil 

Finney, J udiciary, Vicinage 8, Middlesex County (MSB, decided March  24, 2004) 

(Merit  System Board determined tha t  it  did not  have jur isdict ion  to review a  

J udicia ry employee’s cla im tha t  the denia l of a  reasonable accommodat ion  request  

viola ted the Americans with  Disabilit ies Act  (ADA), where the a ppea l was based 

exclusively upon  an  a lleged ADA viola t ion).  Here, the quest ion  of the appellan t ’s 

r ights as an  in ter im appoin tee a re proper ly before the Commission .  Thus, the 

Commission  has jur isdict ion  to in terpret  other  sta tu tes, including the Faulkner  Act , 



in  order  to resolve the dispute before it .  S ee also, In  the Matter of T own of Harrison  

Layoff, supra. 

 

As the appellan t  notes, N .J .S .A. 40:69A-43(d) provides tha t  “[d]epar tment  

heads sha ll appoin t  subordina te officers and employees within  their  resp ect ive 

depar tments and may, with approva l of the mayor , remove such  employees, subject  

to the provisions of Tit le 11A of the New J ersey Sta tu tes.”  The appellan t  contends 

tha t  th is sta tu te suppor t s h is cla im tha t  the approva l of the Mayor  was required to 

discont inue h is in ter im appoin tment .  However , N .J .S .A. 40:69A-43(d) must  be read 

in  conjunct ion  with  Civil Service law and ru les.  In  th is regard, a s noted above, an 

in ter im appoin tee en joys no vested in terest  in  a  cont inued in ter im appoin tment  or  

in  a  permanent  appoin tment  to the t it le occupied on  an  in ter im basis.  In  addit ion, 

N .J .A.C. 4A:1-1.3 defines “remova l” as the “termina t ion  of a  perm anent em ployee 

from employment  for  disciplina ry reasons.”  Although the appellan t  is permanent  in  

the t it le of Police Officer , he was serving an  in ter im appointment  as a  Police 

Sergeant .  Thus, the discont inua t ion  of tha t  appoin tment  cannot  fa ir ly be 

character ized as a  “remova l” under  Civil Service law and ru les.  Ra ther , the 

discont inua t ion  of h is in ter im appoin tment  and the return  to h is t it le of Police 

Officer  is proper ly character ized as the appellan t ’s return  to h is permanent  t it le.  As 

such , under  the Faulkner  Act , it  does not  appear  tha t  the consent  of the Mayor  is 

required. 

 

Concerning the appellan t ’s request  to revive the Police Sergeant  (PM2582H) 

eligible list , N .J .S .A. 11A:4-6 provides tha t  an  eligible list  may be revived in  order  

to implement  a  cour t  order  or  decision  of the Commission  in  the event  of a  

successful appea l inst itu ted dur ing the life of a  list , to correct  an  administ ra t ive 

er ror , or  for  other  good cause.  S ee also, N .J .A.C. 4A:4-3.4.  There is no cour t  order  

or  Commission  decision  requir ing the reviva l of the eligible list , and the appellan t  

has fa iled to present  any evidence of an  administ ra t ive er ror  to just ify a  reviva l of 

tha t  list .  Thus, he would be required to demonst ra te good cause in  order  to warrant  

revival of the expired eligible list .  Since the appellan t  has fa iled to show tha t  he 

possesses any ent it lement  to a  permanent  appoin tment , the Commission  finds tha t  

good cause has not  been  demonst ra ted in  the instan t  mat ter .  

 

F inally, one addit iona l issue warrants comment .  The appoin t ing author ity 

notes in  it s response tha t , upon the discont inua t ion  of the appellan t ’s in ter im 

appoin tment , it  appoin ted Qiana  Brown to serve as an  “Act ing” Police Sergeant .  

However , there is no record of th is appoin tment  in  th is agency’s records.  The 

Commission  has repea tedly held tha t  there is no such  designa t ion  as an  “act ing” 

appoin tment  under  Civil Service ru les.  N .J .S .A. 11A:4-13 and N .J .A.C. 4A:4-1 et 

seq. provide for  regula r , condit ional, provisiona l, in ter im, temporary, and 

emergency appoin tments.  S ee In  the Matter of R ussell Davis  (MSB, decided August  

10, 2005); In  the Matter of Michael S haffery  (MSB, decided September  20, 2006).  

Thus, the Commission  direct s tha t  the Division  of Sta te and Loca l Opera t ions 



record Brown’s in ter im appoin tment  to the t it le of Police Sergeant  from J anuary 4, 

2011 unt il Hach’s ret irement  on  October  1, 2011.  In  th is regard,  it  is set t led tha t  an  

in ter im appoin tment  cannot  cont inue beyond the da te of Hach’s ret irement , since, 

a t  tha t  t ime, the vacancy in  the posit ion  became permanent .  Therefore, the 

appoin t ing author ity is to immedia tely discont inue tha t  in ter im appoin tment  and 

either  vaca te the posit ion  current ly occupied by Brown or  request  a  cer t ifica t ion 

from the Police Sergeant  (PM2677L) eligible list  from which  it  can  make a  

permanent  appoin tment  to tha t  posit ion . 

 

Accordingly, the appellan t  has fa iled to meet  h is burden  of proof in  th is 

mat ter , and he is en t it led to no relief. 

 

ORDER  

 

 Therefore, it  is ordered tha t  th is appea l be denied. 

 

 This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 

 

 

 

 

 

 


